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lti the Supreme Court of trip

Hawaiian, islands.

Juae Term. ltfUG.

.11 ad KJteao, Aleka and Maluhia,
iars, hy tbir Guardian, David

Km.
v.

WtfMaa KaleikinL

Before Jtidd. C. J.. Frear and
Whiting, JJ.

An acreement in the form of a constitution
was icade bv tenants in common of a
traot of land bv which they delegated to
an cer called a lraua "m (General
Manager) appointed by them the care
aad control et their co uiaon estate. In
prniLnci: of this power the general
manager, by a writing, sel off in several-
ty to each tenant jwrtions of the com-
mon Mtate for occupation, subject to
the approval of the tenants as to locality,
as expresed by the vote of a resular
meeting of the tenants

HeW, this agreement is binding cnttl re-

scinded.
Where on of the above tenants under the

abOTe agreement dispossessed anotner
tenant t the parcel land set off to
hita, jetat&it wooii He to recover sucn
possession. .

OPINION OF THE COURT, BY

judd, a J.
This ease comes to us upon exceptions

frem the Circuit Court, Fifth Circuit,
where the case was heard by Circuit
Judge Hardy, jury waived. It is an
action of ejectment.

The trial Court found the undisputed
facts that in January, 1SS9, some fifty
native Hawaiians bought the land of
"Wsiaiha" on the Island of Kauai. On
the 10th of September, 1S77, a written
constitution was signed by them. Of
these persons one was Kumahakaua
and another Kilauano. the father of the
plaintiffs. This "constitution" provided
for a general manager (luna nui), sec-

retary and treasurer, and gave the care
end control of the land of the company
(hei) to the general manager. It was
provided by Sec 5 of the "constitution"
that five acres should be set apart to
each member of the company. The
method adopted was that applications
for lots were made in writing, and, on
approval as to location, given at a
stated meeting of the company held in
pursuance of the constitution twice a
year, the manager and secretary issued
to tie applicant a certificate, setting
off to him by metes and bounds the
parcel of land applied for.

Kumahakaua made application for
a parcel of land called "Umi," the one
now sjued for, and by consent of the
manager took possession of it in 1S7S;
but as he had deeded his interest in the
land of Wainiha to his son, Kilauano,
in 1S75, it was awarded by certificate di-

rectly to Kilauano in 1SSL This allot-
ment was ratified by the company at
the meeting of July, 1SSS. The plaintiffs
are the children of this Kilauano, de-

ceased intestate. The defendant W. Ka-leiki- ni,

also one of the tenants in com-

mon of this land, finding the tract in
question unoccupied that is, no one
actually living thereon took posses-sk- m

of it in 1SH and refused to restore
it to plaintiffs. Previous to this, in 1S90,
the company passed a resolution that
no member of the hui (company) coul'd
cokivate at will land already set apart
for another member. He could only do

I

this upon approval by the manager.
No evidence of the defendant's contra-diete- d

these facts. The Circuit Judge
rendered judgment for plaintiffs for the
possession of this land, and damages.
The exceptions taken by defendant are
upon the same grounds upon which a
son-su- it was asked for in the trial
Coert, and which was denied. They are
substantially as follows:

1. The plaintiffs cannot sue separ-
ately for the parcel of land in dispute,
beeaase it is only a part of the land of
Wainiha, which is owned in common
by many others, who have equal rights
to every portion of it, and the defend-
ant is one of them.

2. The plaintiffs cannot sue to dis-
possess defendant from the parcel of
land in question, because the land of
Wainiha has never been partitioned
between the respective tenants In com-

mon.
3. In this action all the tenants in

common should join either as plaintiffs
or defendants.

4. The records of the company do not
afford evidence that the land has been
legally partitioned in severalty, to each
member of the company.

5. Defendant does not hold the land
in question for himself alone, but for
the company, and his claim is not hos
tile to the company.

6. No hui (company) has a right to
make rales in contravention of the
law of the land.

The questions involved in this case
are novel, owing to the novel circum-
stance of a number of persons having
perefcased a land, and, while using a
large portion of it in common, have
uadenakea to set off specific portions
of the land in severalty to each tenant
This is not an uncommon transaction
in these Islands. To understand the
sitBstioe better we must remember f 1)
that the vendees of the land of "Wai-
niha." were tenants in common. We so
held in Awa r. Horner. 5 Haw., 543. 1)
No effectual partition, either voluntary
or by judicial action, has been made
between the tenants in common.

We then ask what right has one co-ten-ant

to bring ejectment against an-

other co-ten- for a portion of the
common estate? There has been no
oesterof the plaintiffs by def endantfrom
the entire common estate, but only from
a specific portion of the same. Each
co-ten- has the right of possession
to every part of the common estate. So
"far forth, then, the defendant Is as
mucb entitled as the plaintiffs are to the
possession of the parcel of land In ques-
tion. Bat there remains the question
whether the agreement to occupy in
severalty according to the method
adoated bv the- tenants In mmmnn is
sufficient in law to give a right of
action to the tenant to whom It was set
oS-j- p recover Its possession from an
otlra-.co-tena-

We find no case parallel, bat It seems
sneb an agreement made as

tfctSjOneJSr f,or the common benefit of
tceJwflrsof the fend, to secure har--
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niony and to avoid expense, should be
respected by the Court, so long as it
continues in forcer ana we see no dif-

ficulty in holding that as between the
themselves it is good, so

far as the mere right of possesssion is
concerned. Certainly the defendant had
consented in writing to the allotments
made in the method pursued. This is
a necessary inference from his signing
the constitution, which is in fact an
agreement as to the method of using the
common property. The ouster by de-

fendant is in direct violation of his
agreement, which he by inference made
when the resolution of 1S90 was passed
by the company, and to which he pre
sumably consonted.

We held In line with this view that
rules made by tenants in common reg-
ulating the management of their land
as regards pafturage thereupon, were
binding (until rescinded) upon owners
and lessees having notice. In this view
of the case, the other points stated in
the bill of exceptions are not tenable.
Burrows v. Paaluhi, 4 Haw., 464 (1SS2).

The exceptions are overruled.
A. Rosa for plaintiffs; J. L. Kaulu

kou for defendant.
Honolulu, July 2S, 1S96.

In the Supreme Court of the
Hawaiian Islands.

June Term. 189b'.
4 .

F. Harrison and A. V: Gear

J. H. Bruns.

Before Judd, C J., Frear and
WThit!ng, JJ.

If A and B make an oral contract, by
which A b to buy laud by auction upon
the joint account'of both in equal shares,
the contract is within the statute of
frauds, and after the land has been con-
veyed to A, B cannot maintain an action
for breach of contract.

OPINION OF THE COURT, BY
WHITING. J.

The declaration avers an agreement
between the plaintiffs and the defendant
"whereby they agree to purchase the
lease" of certain government premises
in Honolulu at public auction, which
the defendant, "in pursuance of said
agreement," purchased, and thereafter
did instruct James A. King, Minister of
the Interior, to execute the lease to
plaintiffs and defendant according to
said agreement; that thereafter the de-

fendant, contrary to said agreement,
and after plaintiffs had pursuant to said
agreement been put to great expense
and inconvenience, and plaintiffs being
at all times ready to perform all the
conditions of said agreement upon their
part, wholly refused to carry out his
part of said agreement, and induced the
said James A. King to execute a lease
of said premises to him, said defen-
dant The plaintiffs claim damages for
breach of the alleged agreement.

The case was returnable at the No-

vember term, 1S94, of the First Circuit
Court, and defendant's answer was a
general denial, but at the June term,
1SS5, the defendant amended his answer
as follows: "Said defendant by leave of
Court, amends his answer by adding
thereto the following notice: The de
fendant gives notice that among other
defenses he relies upon the statute of
frauds."

The trial was held at the February
term, 1S96, and by direction of the
Court the jury returned a verdict for
the defendant.

The Minister of the Interior duly ad-

vertised for sale at public auction a
lease of a government lot on the Es-
planade in Honolulu, and at the sale
the auctioneer, a clerk of the Interior
Department, knocked the lease down to
defendant and made an entry to that
effect In defendant's name alone at the
time, he, the defendant, being the bid-
der.

The plaintiffs offered to prove by oral
testimony that defendant agreed with
them that defendant would bid for and
purchase the lease of land in question,
and that he would purchase such lease
for himself and the plaintiffs, and that
defendant broke this contract and took
the lease in his own name and refuses to
let plaintiffs Into a share, and for this
breach they claim damages.

The plaintiffs also claim that the al-

leged agreement was in the nature
of a partnership; that defendant agreed
with plaintiffs to purchase the lease and
that the three should be partners in the
lease, and that such an agreement was
not within the statute of frauds and
need not be in writing.

There is no evidence of any mem-
orandum in writing to show the alleged
agreement and the Court below held
that the alleged agreement was for the
purchase or sale of an interest in lands,
and was within the statute of frauds,
and declined to permit the alleged
agreement to be proved by parol testi-
mony.

The Hawaiian statute of frauds. Sec
1053 Civil Code (Comp. Laws, p. 309)
provides that "no action shall be
brought or maintained In any of the
following cases: Fourth, upon
any contract for the sale of lands, tene-
ments or hereditaments, or of any In-

terest in or concerning them,
unless the promise, contract or agree-
ment upon which such actions shall be
brought, or some memorandum or note
thereof, shall be In. writing, and be
signed by the party to be charged there-
with, or by some person thereunto by
him lawfully authorized."

The alleged contract, for the breach
of which the plaintiffs claim damages.
is clearly a contract for the sale of an
Interest in lands and within the statute
of frauds, and no action can be main-
tained by plaintiffs for the breacb
thereof, the same being an oral con
tract and the plaintiffs failing to prove
any memorandum In writing such as
is required by the statute.

Parsons v. Philan, 134 Mass., 109.
Fickett v. Durham, 109 Ifass 419.
Bailey v. Hewenway, 147 Mass 327.
The plaintiffs claim to have excented

to the refusal of the Court to admit cer
tain evidence offered by them, hut
these exceptions are not set out in the
bill of exceptions. The bill contains the
following in reference .thereto: "At the
trial, the,plaintiff. to.sustain his case,

- -- -v ."fsfg- -yr--'

HAWAIIAN GAZETTE: FIttDAY. AUGUST 7, 1S0G. SEMI-WEEKL-

offered certain evidence, which was
ruled out by the Court, as will particu-
larly appear from the transcript of the
Court reporter's minutes of the pro-
ceedings at the trial of said cause, to
which several rulings of the Court the
plaintiffs duly excepted."

We have repeatedly held that all ex-

ceptions relied on by the appellant must
appear on the faco of the bill of excep-
tions, otherwise this Court cannot con-

sider them.
Sees. 72, 73 and 74, Chap. 57, Laws

1S92.
Kapuakela v. Iaea, 9 Haw., 555.
De Fraga v. Port Mut. Ben. Soc., 10

Haw. June T., 1S95. -

Haae v. Kuluwaimaka, 10 Haw.,
June T., 1S96.

Exceptions overruled.
P. Neumann for plaintiffs; Hartwell,

Thurston & Stanley for defendant
Honolulu. July 29, 1S9G.

My little boy when two years of age
was very ill with bloody flux. I was ad
vised to use Chamberlain's Colic, Chol
era and Diarrhoea Remedy, and luckily
procured part of a bottle. I carefully
read tht di --ections and gave it accord-
ingly. He was very low, but slowly and
surely he began to improve, gradually
recovered and is now as stout and
strong as ever. I feel sure it saved his
life. I neer can praise the Remedy
half its M)rth. I am sorry every one
in the vorld does not know how good
it is. as I do. Mrs. Lina S. Hinton,
Grahamsville, Marion County, Florida.
For sale by all druggists and dealers.
Benson Smith & Co.. Agents for H. I.

The Testimony

Of Hundreds

Who have used our
"New Process" (gasoline)
StOYe is a guarantee that they
are all we claim for them.

WE CLAIM

That the " New Pro-

cess" StOYe is mechanically
and artistically perfect. That
our burners are the best, that
no expense has been spared
to make them first-cla- ss in
every particular. That the
stove will do the same
amount of work as a wood
stove and takes up much
less room. That the " New
Process" Stoves are the most
beautiful in finish and will
last longer than any other
make. They are specially de-

signed for baking and as
broilers cannot be beat.
Every stove has a self-reg-u

lating atmospheric tank; all
drums have cast iron tops
and bottoms, and cannot rust
or burn out.

WE GUARANTEE

Them to be first-cla- ss

in every respect. Prices
range from $2$ up. This stove
is a leader. The 1896 model
is greatly improved; the ents

can only be found
in the "New Process" Stoves
sold by us. If you need a
stove this is the one you
want. We make this as-

sertion confidently, feeling
assured that you will coin-

cide with us upon inspec-
tion.

To cap the climax, it is a
cool stove for warm weather.

We will take great pleas-
ure in showing these stoves
to prospective buyers.

I II
AGENTS.

Spencerian
Steel Pens,

ESTABLISHED 1S60.

The standard pen among expert and
careful writers in the United States and
Canada.

yo.l College, for Schools.
No. 2 Counting Bouse, for Accountants.
Xo. 3Cmmercial, for Correspondents.
Sold by all Stationers In the Ha-

waiian Islands.
PROPRIETORS SPENCERIAN PEN

COMPANY, '
NewiYork - - N. YTJ. S. A.'

Cash Paid
For old used and cancelled Hawaiian

Islands POSTAGE STAMPS.
For the common varieties I will pay

40 cents per hundred; for the old and
rare issues I will give from lc. to 50c.
each. Send me what you can; I will
pay you all they are worth; will remit
at once by Bank Draft Remember,
satisfaction guaranteed!

All stamps to be soaked off paper.
Send at least a trial lot for terms.

Address,
JAMES A. ANDERZEN,

Bertrand, Nebraska, TJ. S. A.
1782-- 2t

A Baby or a

Humming Bird
Is what every household
needs. In fact, every dairy,
also, for you see the Qe
Laval Cream Separa-
tors, especially the "Baby"
and the " Humming Bird "
sizes have almost as com-
pletely revolutionized gener-
al dairying as had the larger
machines previously the
creamery industry.

THE DE LAVAL

nTT)Xif npnimmATW
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Save time and labor. Save
ice and water. Save 0 per
cent, in skimming. Save 10
per cent, in churning, and
increase butter value 50 per
cent.

The purpose of the cen-
trifugal Cream Separator is
the immediate separation of
cream from milk without
waiting on nature to accom-pli- sn

this result.and with ab-

solute cleanliness and prac-
ticability.

The "Humming Bird" is
suitable for the household and
the dairy, having less than
ten cows, its capacity being
160 pounds of milk per hour.
The next size, the "Baby No.
2," has a capacity of 550 lbs.
of milk per hour and suitable
for dairies owning from fif-

teen to fifty cows. There
are now more than 8,000 De
Laval Separators in use; we
sold ours so rapidly that we
ran out of stock, but expect
a new lot on th-- . W. H.
Dimond. Which do you
prefer a "Baby," or a '"Hum-
ming Bird?"

E
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WORLD-FAME- D

Blood Mixture
IHE GREAT BLOOD PURIFIER & RESTORER

For cleansing and clearing the blood from all
imparities, it cannot be too highly recommended.

For Scrofula, Scurvy, Eczema,
Pimples, Skin and Blood Diseases,
and Sores oi all kinds, its effects are
marvellous.

It Cntet Old Sores.
Core Ulcerated Sores on the Neck.
Cures Ulcerated Sorea Legs.
Cares Blackheads or Pimples on the Face.
Cares Scnryy Sores.
Cares Cacceioas Ulcers.
Cares Blood and Skin Diseases.
Cnres Glandular Swelling.
Clears the Blood from all Impcre "Walter.
From if aiexiT caase arisin?.

As this miitare is pleasant to the taste, and
warranted free from anythiD? injurious to the
most delicate constltntion of either sex, the
Proprietors solicit cofferers to siveit a trial to
test lis value.

THOUSANDS OF TESTIMONIALS

Prom All Parts of the "World.
Sold in Bott'es 2s Sd.. and in cases contalnim;

six times the quantity. Us. each sufficient to
effect a permanent enre in the zreat majority
of cases. BT ALL CHEMISTS
and PATENT MEDICINE YEXDORS
THROUGHOUT THE WORLD, Proprietors,
Thz Lcrcom xso Mrtn-o- ro Ccxnmti Deco
CoxntXY. Liccom. Eneltnc.

Caution. Ask forClarke's Blood MIxtnre.
and beware of worthies imitation ornbsti-tnt-
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BUSINESS COLLEGE,
fe Poat Street, - - 8aa Traselscco.

M SEYRSTWIYE DOLlAfiS

This eoHege Instructs la Shorthand, Type-fwritin- e,

Bookkeeping, Telegraphy, Pent
iriarishTp.Drawing, all th English branches
and everything pertaining to business fa?
(full six months. We have 16 teachers and
give Individual instruction to all our pupilsj

I Depytent rf Bsdrieal Esgsesfeg
Has been established under a thorough!
qualified Instructor. The course is thor-Wuzh- ly

practical. Send for circular.T C S. HALEY-Seo-tU- rv.

E. 0. Hall & Son
Limited.

Have Just Received from New York
nd England a fine lot of

NEW GOODS )

Among them you will find:

CUT and GALVANIZED NAILS and
SPIKES, WIRE NAILS,

COPPER RIVETS and BURRS.
HAY CUTTERS, HAY FORKS,
CYLINDER CHURNS,
SHOVELS and SPADES.
CAST STEEL, BAR IRON.
GALV'D SHEET IRON,

GALV'D BUCKETS and TUBS,
CART AXLES, DOOR LOCKS,
HANDLED AXES and HATCHETS.
IRON and BRASS SCREWS (2000

gross, assorted),
COFFEE MILLS, CORN MILLS,
BLACK RIVETS, HINGES,
LAWN MOWERS,

HORSE SHOES and HORSE NAILS,
MOPS, BROOMS, PADLOCKS, CROW

BARS, CARRIAGE SPRINGS,
SCALES, SAND PAPER,
WRAPPING PAPER,
WHEEL BARROWS, TRUCKS,
3000 YDS. SAIL DUCK,
IRON WASHERS, IRON NUTS,
CASES BENZINE, TURPENTINE,
GALV'D PIPE, &in. to 2in.,
MANILA and SISAL ROPE All sizes,
IRON and STEEL WIRE ROPE,

up to 2in.,
2000 lbs. COTTON FISH LINES,
CARD MATCHES, BLOCK MATCHES

SHIP CHANDLERY,

GUNS and AMMUNITION of all kinds.

Success later Filters:
The best In the market, and a thou-

sand other things that people
MUST HAVE.

All to be seen at

E. 0. HALL & SON'S,
Cor. King and Fort Sts.

Art Goods.

The demand for colors, both
water and oil is the surest in-

dication of a refined taste among
the ladies of the Islands. We
are in a position to supply the
demand

A full supply of colors,
brushes, oils, vamish and can-
vas always on hand.

Picture framing, satisfactory
picture framing, is due largely
to the taste displayed in the
selection of mouldings that
will harmonize with the pic-

ture. We have the taste and
mouldings. Let us give you a
suggestion.

King Bros.,
HOTEL STREET.

FOR SALE.

1 Honolulu Iron "Works

30x60 FIVE-ROLL- ER MILL

Complete with gearing and
1 18x42 PUTNAM ENGINE

The above can be seen now In opera-
tion at Onomea Sugar Co.'s Mill at Pa- -
paikou. The same are In good order,
and are to be taken out because too
small for future requirements.

Delivery" can be made to purchaser on
the wharf at Papaikou, on or after Oc-

tober 1st, 1896.

For further particulars and prices,
, apply to W. W. GOODALE, Esq., at
Papaikou, or to C. BREWER & COM-- (
PAKY, LD., Honolulu.

1760-3- m
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A Model Plant Is not complete with-

out Electric Power, thus dispensing
with small engines.

Why not generate your power from
one CENTRAL Station? One gener-
ator can furnish power to your Pump,
Centrifugals, Elevators, Plows, Rail-
ways and Hoists; also furnish light
and power for a radius of from 15 to 26

miles.
Electric power being used saves the

labor of hauling coal in your field, also
water, and does away with high-pric- ed

engineers, and only have one engine to
look after in your mill.

Where water power is available it
costs nothing to generate Electrlo
Power.

THE HAWAIIAN ELECTRIC COM-

PANY is now ready to furnish Electric
Plants and Generators of all

at short notice, and also has on
hand a large stock of Wire, Chandel-
iers and Electrical Goods.

All orders will be given prompt at-

tention, and estimates furnished for
Lighting and Power Plants; also at-

tention is given to House and Marine
Wiring.

THEO. HOFFMAN, Manager.

Bedroom Set
-- : FOB

$35.00
With us means a well finished set of

seven pieces in Solid ASH or OAK. It
means a SET that will not have to be

sent back in six months to bo glued to-

gether.

K"
Every Piece is ' --

;

Thoroughly Seasoned j

tf
.. ttlt

The workmanship is perfect, and
every joint as true as will be found in
higher grade goods.

In these days when ladies' fashions
rule the world, a cheval glass in a
dressing case is indispensable. The full
length figure may be seenand a lady
can see at a glance whether her skirt
hangs straight or not. Another feature
of the Dressing Cases in these $35 Sets
Is the hat box. The lady of the house
can keep her evening hat without
crushing it and entirely away from the
dust

The metal work on the Dressing Case

and Wash Stand is of the latest design

and is remarkable for the richness.

These Sets are superior to ariyv

ever shown In Honolulu and conf-ma- nd

higher prices elsewhere.

An Inspection invited.

HOPP & CO
Furniture Dealers,

COIUvER KINO A2JD 1JETHEL, SI'S.

Queen Street, Horioluta.

ROBERT CATTON.
ENGINEER.

Importer of Sugar Machinery
Steam Ploughs, Rails and Rolling Stock,

Cast and Wrought Iron Piping,
Coffee and Rice Machinery.

Disintegrators, "Victoria" Croam Separators.

0FFIGE WAREHOUSE

descrip-
tions
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